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Depasrtmani of Labor Emp-cymant Slandards Agminisiraton
u.g. Oihce ol Workers Compinaalion Piogiams
Duw 4R & Fidery! Emplovess Comperss o=
Wateingion, D C 20210

| Fapssumber AG=6T4240

Roy Selph
Rt. 1, Box/l4h
Milan, GA |31060

Ceazr Mr. Eq!-lph:

This Lis l.hgl:-lftl.'lhi:- to your workers' compensation clalm.
Pursuant to your regquest for a hearing, the case file was
r.rmahrrngi te the Branch of Hearings and Reviaw.

A hearing wag held on August 13, 2001. Based upon that hearing,
iz has been determined that the decision of the Cistrict Office
ssould be reversed as outlined in the attached decisiza.

Future corzeapondence should be addressed To: U.5. Deraztment of
Labor, Office of Workers' Compensation Programs, 214 1. Hegan
S=reet, Suite 1006, Jacksenville, FL 32202.

|

Sincersly., i

Thomas VanTiem
Hearing Repressntative

Enclosure I;

cc: Deapartmeant of the Alz Force
Wazner Robins Air Loglistics Center
78 3PTG-DPCEC
215 Page Road, Zuive 326
warner Robins Air Force Base, GA 31088

Paul Felsar, Attorney-at-Law
P. O. Box 10267
Savannah, GA 31401
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U.E. Departmant of Laber
Cffice of Workers' Coppensazion Programs

DECISION OF THE HEARING REPRESENTATIVE

In the matcer of the claim for compensation under Title 5, U.5.
Code ©l01 et seg. of Roy Selph, claimant; wrployed by
Departmant of the Air Force. Case No.: AB=ET74240. Hearlng was
held on August 13, 2001 in Atlanta. Qeorgia.

The issues are: Whether the compensation paid from May 1%, 19%7
through Noverber 30, 1999 is forfeit pursuant te Section 83106 of
the Fedesral Employees' Compensation Ac:z: whether there has been
an ovarpaymant of compensation in the amount of §562.781 due to
forfeirure of compensation for this pericd; whether the claimant
is without fault in the creacion of the overpayment and if @9,
whether circumstances justify waiver of recovery ¢f the

overpaymant .

The claimant, born on October 22, 1941 (presently 60 years old}.
was amploved ae a Sheet Metal Mechanic on March 1%, 1937 when he
gubmitted MNotice of Traumatie Injury and Claim for Compensation
an Form CA-1, claiming thar he injured his hip and back while in
the performance of dury on March 18, 1997. Ha stated that he
was on the fleor working on a pipe and twisted around to pick up
a harmer and whean he did, he felt a pain in his back on the left
side and in his hip. The Office accepred that the March 18,
1987 amployment incident caused a low back strein and a
herniated lumbar disc ac L4-L5 and LE5-31. The claimant received
concinuaticn of pay from Marcsh 20. 1557 through May 18, 1957 and
compansation for total wage loss from May 15, 15857 chreugh
February 28, 2000. The claimant elezted OPM anruity benefits
effective February 2%, 2000.

The record reflects that, on February 13, 200¢., the claimant was
interviewed by Daisy Minson., special agent for the U.S.
Department of Labor, ©Office of the Inspector General. The
interview tock place at Warner Robins ALir Force Base. During

this interview. the claimant acknowledged that he was electsd to
the Board of Commissicners of Telfalr County in the latter par:
of 1956 and started serving as a Comrissioner earning 5300 per
month in January., 1997, He acknowledged that the Board met cnce

a4 month &t 5:00 p.m. for approximate.y two hours. He further
acknowledged that he had signed affidavits on Form EN 1032 daced

83
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Noverber 5., 1997, November 16, 1958 and November 30, 1958. He
stated that his wife filled ocut the first form on Novanmber &,
1997 sfcer they both reviewed lt. He stated that he did not
read the swecond form whichk he signed on Novenber 16, 1%%3 but
copied the information froe the November %, 1997 form. The
claimant stated that he did not report his income from Telfair
County ofn the affidavits because he was serving as & County
Commissioner before his ir-‘ury occurred on March 18, 1957. He
statad t, if he had beer elecced Commissioner after he was
injured and after nhe was receiving corpensation, he would have
raported the income on the affidavits. He stated that he wis
not trying to conceal the income. noting that he reported it con
his incoms tax return. The claimant stated that he did not know
that it was wreng not to report the income on the affidavits.
(This infermation was contaired in a memorandum of interview
dated February 3, 2000 prepared by Daisy Minson).

The l'.l'u'“! affidavits which the claimant signed contained the
following 'instructions with regard to reporting employment and
earninge;: |
|
“R-pc.u:r: ALL employment for which wyou received a
salary. wages. income. sales commissions. piece work.
or payvment of any kind. Such employment includes
Hru:i_!t- with the military forces of the United States.
including the National Guard, Heserve component, or .
nl:hm% affiliates.

RW‘D.‘AE ALL self-employment or ipvolvemant in bugsinass
snterprizes. These :nclude but are not limited to:
farming: sales work; operating a businesg. including a
ptore or a restaurasnt; and providing services in
axchange £for money, goods, or other services. The
kindd of sezvices which you must report includes such
mctivities as carpen:ry, mechanical work, paincing,
r-un'r.::!uctinn, child care, odd dJobs, etc, Feport
activities such a3 keep.ng Dooks and records, o
managing andsor overseeing & business of any kind,
including &« family business. Even 1f your activities
ware :,pnrn:—-r.iﬂ OF intermittent. you mUst report cham.

Inciude the value of such things as housing., meals,
clothing, and reimbursed expenses., if they wara
received as part of vour employment.

|
lw:at a& your “rate of pay® what you were paid.
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Repor: ANY work or ownership intersst in any business
antetprice, evan if che business lost money or AL
profice or incoms were reinvesced or paid to others.
If vou performed any duties in any business snterprise
for which you were not paid., you must show as rate of
pey what it would have cost the employer oOr
organization te hire someone to perform the work or
duiciae you did, even if vour work waas for yourself or
a family member or relacive, ¥You nead not list
ownership in any publicly traded businceses.

SEVERE PEMALTIES MAY BE APPLIED FOR PAILURE TO REFORT
ALL WORK ACTIVITIES THOROUGHLY AND COMFLETELY.

The claimant was advised chat the pericd of time covered by each
affidavic consisted of tha 15 months pricr to the date he
completed and sigrned the affidavic. ©On che first afiidavit he
completed on November 5, 1997, che only employment he listed was
nis employment as a Sheet Metal Mechanic from September 1996 to
April 1997 (the job he held when injured on March 18, 1957). He
alsoc stated =hat he was not self-smployed or involved (N any
business enterprice during the prisr 15 moncths. On the
remaining two affidavits, he stated that he did not work for any
employer nor was he self-samployed or invelved in any business
enterprise in the prior 1% menths.

By Order dated January 24, 2001, the Office determined that the
compensation paid from May 1%, 1997 through November 30, 1352
was forfeit pursuant to the provisions of Section £106 (bl of
the Agt. The Office concluded that the claimant had knowingly
omitted reporting his earnings as a Commissioner when he
completed the affidavits on Form EN 1032 daced Novesber 5. 1337,
November 16, 1998 and Novembar 30, 199%. The Office determined
that the corpensation paid during the period covered by each
affidavit was therefore forfeit. The Office alsc issued a
preliminary determination on January 24, 2001 chat there had
basan an overpaymant of coppensation in the amount of 562,700.81
{the amount of the compensation paid to the claimant during the
pariod of forfeiture! and found that the claimant was at fault
in the creation of the overpayment.

The claimant subsequently requested a hearing which was held on
August 13, 2001 4in Aclanta, Georgia. At the hearing, the
claimant was rapraganted by Actorney FPaul Felser. Faul
Taraugrer observed the hearing on behalf of the employing

agency.
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At the hearing, the claimant cestified that it was his
anderstanding that the questions about ermployment on the
affidavic referred to whether ha was doing any work at a Jjob.
He testified that he did not believe it referred to his service
a8 a County Commissioner or the monay he received for that
service. | He testified that ha could not read or understand the
u!f:i.:lwit! form and that he filled out che first one with the
nelp ¢f his wife and the subseguent affidavits he simply copied
his answers from the first form. He testified that he did not
mowingly  or intentionally fail to report on the affidavit the
mongy he received for serving on the Board of County
Supervisors. He testified that he first learned he had not
corgleted | the affidavits correctly when he was interviewed kv
the Department of Labor. He testified that his campaign teo be
elected as a member of the Board of County Supervisors consisted
of putting up approximately 15 flyers. He testified that he did
not make any speeches and that only one perscn ran against him.
Ha testified that the Board met once a month, that there were
five hmfd mambers, and that the meetings were cpen o the
public. He testified that there was & written agenda for each
masting and that he usually talked to the Secretary before the
meeting who explained it to him. He teszified that the Distriet
he represents is small, that he had lived there all his life,
and that -:v-r:,rbo-dy in the District knew him.

The claimant's wife, Sandra . Selph, also testified at the
hearing. |She testified that her husband asked her %o read and
explain the affidavit form to him. She testified that she
understocd the guestions on the affidavi: about employment to
mean whether her hBusband had gotten another Job (a regular 40
hour per week jobl. 5She rtestified that. since he already had
the County Commissioner jeb when he was injured and singe it
enly involved going to a meeting once a month, she told him it
didn't nesd to be reported. She testified that she worked as an
Accourtant at the Department of Corrections. She testified that
she tock Bockkeeping in High School. 5She testified that they
had cheir tax recurns prapared for them by a former IRS auditer.
She testified that the money her husband esarnad as & membar of
the Board lof Supervisors was reported on their tax return.

Mather Stapleton also testified at the hearing. He testified
that he Juﬁ known the claimant all hie life, that they grew up
cogether in Milan, Gesrgia, and that he saw the claimant twe to
three times per week, He testif{ied cthat the claimant's
intellect |wag limited and zhat the claimant asked him to read
the newspaper to him and explain it. Ee testified that Telfair
County was cne ¢f the smallest counties in Georgia and was poor.
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He testifisd rthat the County once had a Commissioner from the
Jacksenville Cistrict that had no education and made an “x° whan
asked to mign something. He testified that., for his camrpaign,
the claimant made 15 to 20 signs approximately 2° x 1' saying
*Yota Foy R. Sslph for Commissioner’ and went around tacking
tham up in the District. He testified that the claimant had a
raputation for honesty and truthfulness and that was why he was
elected. He cescified =hat the claimant was also good E2 Lhis
neighbors, using his tractor te plow little gardens for them.

Mditcional evidence bpubmitted at the hearing included a report
dated August 5, 2001 and test results from an adult education
instructer at the Sarah Bullock Adult Learning Center in
Eastman, Georgia. (Exhikit 1)}). The instructer noted that the
claimant took the test for adult basic education on July 18,
2001 which indicatsd he was reading on the third grade. seven
month level, had third grade level language skills, and had
third grade, first month spelling skills.

Also submicted was a report dated August 10, 2001 frem Donald
Meck, Fh.D., a2 clinical psychologist (EZxhibit 2}. He indicated
that he 'performed a clinical interview and mantal status
sxaminacion ©f the claimant and alsc administered the Wechsler
Adult Intelligence Test - IITI (WAIT - III), the Wide Range
_Athievenert Test (WRAT) and the wWoodcock Johnson - R Tests of
Achievement. He noted that the test results demcnstrated a full
scale 10 of 7¢ and opined that the claimant was functioning on
the borderline range. He opined that the claimant’'s reading
comprehengion skills ware limited and suggested functional
illiceracy. Fe made the following comments at the conclusion of
him report:

“The | patient has a long standirng language related
learning disability manifest as reading comprehension
problems and limited spelling ability. Ha will
probably have difficuley understandiag and
comprehending any written material at the 6.0 grade
level or above. Intellectual processes fall within
the border line range. It is oy p:ﬁfillianii epinien.
based upon the following test findings, that this
patiant’s ability to understand and comprehend the
w:itﬂan record is rather limited and will compromise
his ability te wunderstand and agres to any written
sontractual obligacions.”
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Also wsubmitted were copies of the claimant’'s tax returns from
1997 through 2000 (Exhibit 4} & list of wpenses and income
(Exhibic &) and & written argunent submitted by his ettornay
{Exhibic 5).
I

Counsel for the claimant contended cthat the testing performed
demonstrated a low leval of verbal functioning and a language
related learning dissbility with limited ability te understand
and comprehend written words. Counsel contended that there was
ne evidence the claimant knowingly failed to report his
erployment on the Board of County of Commissioners when he
failed to raport it on the affidavits he completed on Form EN
1032. Counsel contended that the claimant’'s failure to report
the income and erployment was unintentiocnal ard dus to
ignorance. Counsel noted that the claimant did report the
incoma to the governnant when he filed his rmax returns. Counsel
also pointed ocut that tha monay the claimant recaived for
serving the Board of County Commigsioners would not _-I!flh':t
his anticlement to compensation for wage loss since it was
dissimilar employment and was being performed prior to the March
18, 1997 work injury.

The mlmim agency submitted comuents on the transcript of the
hearing dated September 2, 2001. The agency contended that the
validity ©f the test results (Bxhibit 1 and BExhibic 2] was
qn-lt.m-n-h!l- and cited the following reasons: The claimant
graduated from high achool: he had employment in a variecy of
posicions 'in the privete sector from May 1560 to April 1966: he
succegsful y completed a correspondence course in Sheet Metal
Work on ril 19, 1967 and could type 50 words per minute:
during his ermployment at Robins Air Force Base he successfully
completed four training courses: he ran for and was elacted to
public office; and the tax records indicated he owned and
managed several rental properties. The agency noted that thaey
were unable to confirm that the claimant’s earn:ings as a County
Commissioner were included in his tax returns, since the W2
Forma shosuing the amount his wife earned were not included in
the documentaticon. The agency further noted that the claimant's
wile, who testified that she assisted the claimant ir completing
the affidavit, was employed in a job performing the duties of an
accounting technician and this would indicate that she would
have an understanding of basic accounting prineiples and weould
have regular dealings with governmantal forms. It was alsc
notad that, *“this agency alsc provided advisement and assistance
te Mr. Selph in the completien of thess forms.* The agency
however, did not provide any details abour :the assistance they
provided the claimant in connection with the complaezion of the
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EN 1032 Forms. ‘The agency alsc contended that the testinony
provided by Mr. Stapleton demonstrated that the claimant was not
totally disabled,

]
By corresppondence dated October 5, 2001, Counsel £er the
claimant replied to the agency's commants. Counsel contended
that the fact that the claimant was successful in obtalning and
keaping epployment did not negate tha evidence which had been
cbtained ‘indiceting he was functionally illiterate. Counsel
contended | ctha: the claimant had spent his lifetime. like many
other functionally ifillikerate Awmericans, forging adaptive askille
to compensate for his learning deficits. Counsel noted cthat the
claimant's work had involved physical labor and working with his
hands. Counsel further noted that the claimant's wife and
friends had assisted him in many ways. Counsel furcher
contended that the money the claimant received for serving on
the Board was indeed reported to the IRS as demonstrated by cthe
W2 Form isgeued to the claimant. Counsel further noted that the
amploying agency did neot offer the claimant advice or assistance

in coopleting the affidavit .on Form EN 1032. Counsel notbed
that, if Assistance had been provided, there may have not bean
an error.

The Act at 5 USC 8106 (b) (2] statzes in pertinent part:

*The Secretary of Labor may require a parcially
disabled employee to report his earnings from
amploymens or self-wmrploymant, Ey afficavitc or
otherwise, in the manner and at the times the
Secretary gpecifies. An employee who. knowingly
omit({s) or underscates any part of hig esarnings;
forfeics his right to comrpensaticn with raspeact o any
period for which the affidavit or report was required.
Compensation forfeiced under this Subsection, if
already paid. shall be recovered by a deduction from
the compensation payable to the ewploves or otherwise
recovered under Section 812% of this Title, unless
recovery is waived under that Section.”

The term “knowingly* is not defined within the Act or itas
implementing regulations. In common wusage, the Board has
recognized chat the definition of “knowingly* includes such
concapts as “with knowledge.”® ~“consciously,® “intelligently,”*
*willfully,* or “intentionally.*! Having carefully considered
the entire record, I find that the aevidence does not establish

' See Ghrjstine Busgess. 43 ECAB 449,
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that Ekhe claimant knowingly failed ks repert the money hs
received for serving on the Board of County Commissionars wham
he completed the affidavits on Form EN 1032 dated Kovewber 5,
1387, Noverber 18, 19598 and November 30, 1555.

Acvording to the memorzandus dated Fabruary 3., 2000 prepared by
Special Agent Daisy Minson, the claimant told her on Tebruery 3,
2300 that he did not know 13 was wiong not £ report the income
he received as a County Commissioner when he corplected the
alfidavics. According to Minson, the claimant cicted the lact
that he was already serving as a4 County Commissioner besfore the
work injury. Had he started serving aiter the work injury, he
stated that he would have reported the income. At the hearing
on August 13, 2001, the claimant testified that he did not
owingly and intentiorally fail te report che money 2e received
for serving on the Beard of County Commigsioners when ha
completed the affidavits., He testified that he could not read
and undarstand the affidavit form, that he filled ous the first
ene with the help o¢f his wife, and :that he simply copied his
answers fIrom the first form onte the subsequent forms. Ha
testified that it was his understanding that the ques:ions about
employment on the affidavic referred to whether he was doing any
work at a job and that he 4id not believe the questicns refarred
to his service as a County Commissioner or the money he received
for that sarvice. I find the claimant‘s testimony credible.

The results of che tests performed on July 18, 2001 and August
L0, 2001 indicate that the claimant is functionally illicerate.
Dr. Mack opined that the claimant s abkility to understand and
comprehend the written word was rathaer limiecsd and “will
compromise his ability to understand and agree to any writzaen
contractual obligacions.” The fasr thar the testing was only
performed after the Decisicn dated January 24, 2001 was ilssued
does not diminish its prebative value. Dr. Meck is & clinical
peychalegist who interviewed the claimant and admirigtered tha
testing. He did not indicaze cthat there was any evidence that
the test resulcs were invalid due to efforts by the claimant to
Risrepresent his abilicy cto read the written word. The Iact
that the claimant obteined this tescing to substanciate his
claim that he did not understand the questions posed on the
1023 form does not diminish ite probative value.

Testimony provided by Mr. Stapleton and the claimant's wife
:n?fim that he has limited ability to read and understand the
wWritten word. The claimant relied on the advice provided to him
by his wife when completing the firsc affidavit and although her
advice was erronecus, the fact that he followed := dogs nok
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eatablish that he knowingly failed to report his income Irom
serving orn the Board of Cormissicners when he completed the
affidavite on Ferm EN 1032. Although the employing agency has
indicated that they provided cthe clairant with assistance ia
completing the affidavites. the claimant disputes this. In the
absence of ceorroborating evidence, I do not accept this as

factual.

Althaugh the evidence does establish tha® the claimant has held
4 nunber of jobs and has undergone training fer thoge jobs, this
by itself, doss not sstablish that he =ag the abilisy te read
and understand tha information reguested by cthe EN1032 forms.
This helds true for the training and policy confearences the
claimant attended in his capacity as a member of rthe BRoard of
Cormisgs.onears for Telfair County. Counsel’'s contention that the
cleimant has forged adaprtive skills to compensate for his
inability to read has merit. The claimant's wife testified that
she assisted the claimant in the completion of cha EN10232 form:
Mather Stapletorn testified that he reads the newspapar to the
claimant; the claimant himself testified that he asked the
secratary besfors the Board mestings to explain the writtan
agends to him,

In view of the abeve findings, the Decision dated January 24,
2001 4is Thereby REVERSED. The preliminary detcermination
concarning overpayment dated January 24, 2001 is also rescinded.
The file is returned to the Districz Office for routine
maincenance.

DATED:
HWASHINGTON, D.C.

'l-r"-i_Lﬂ.ﬂ.h_ E =
Thomas Yan Tiem
Hearing Representative
For
Director, Qffice of Workers'
Compensation Prograns



